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Brief

Followmg is the text of the
brief filed by The Washing-
ton Post Co. before the U.S.
Court of Appeals for
District of Columbia,

INTRODUCTION
This is 'a singular case.
For the first time in this na-
tion's history the Federal

Government has sought to-

impose a prior resiraint
upon a publication by the
press. Two Federal District
Courts have now rebuffed
the Government's effort to
impose its will ‘upon the
press. Both ‘courts have
found that the possibilities
of harm envisioncd by the
Government from publica-
tion cannot outweigh the
First Amendment right,
which is premised on the ov-
erriding right of the people
10 be informed. Twice the
Government has been told
on essentially the same facts
that its claims of irreparable
injury are insubstantial
compared with the real in-
jury which would result to
the people from the prior
restraint sought. In secking
to censor the press the Gov-
ernment has forgotten that
in the words of Judge Ge-
sell (Tr. 269) “the interests of
the Government arc insepar-
able from the public inter-
est. These are one and the
same and the public interest
makes an insistent plea for
publication.” The problems
and difficulties — real or
imagined--which may accrue
to the - Government  from
these publications afford no
warrant for their unprece-
dentédd demand to shackle
the Press.

FACTS
“Ten days ago The New

edly bascd wupon papers
from a document entitléd
“History of U.S. Dccision
Making Process on Vietnam
Policy” covering the period

of 1945-1967, which was pre- -

pared in 1967-68 at the direc-
tion of then Secretary of De-
fense Robert MeNamara.

~ After the Times had pub-
lished three installments in

the series, the Goﬁcppmwed

njoinir

the

filed suit and obtained a

temporary restraining orvder,
on June 15 prohibiting fur-.

ther publication of the se-
ries. On June 18 and 19, The
Washington Post published
two articles based on what
appeavced fo be similar docu-
ments, This action ensued.

The Government alleges
that the study consists of 47
volumes comprising approxi-
mately 7000 pages. The doc-
uments in the study range
in age from 1945 to early
1968 and encompass analyses
and commentary with sup-
porting data consisting of
cables, memoranda and oth-

er documenis including
newspaper clippings and

specches by former public
officials. As stated by Judge
Gesell, the documents in-
clude “material in the public
domain and other material
that was Top Secret when
witten long ago, but not

clearly shown to be such at,.

the present time.” (Tr. 267).

The documents in the pos-
session of the Post, which
are described in detail in
the inventory prepared by
the Post (Defendants’ Ex-
hibit 1), are substantially
fewer in number (approxi-

mately 4415 pages), do not .

have the same pagination,
and may be different in sub-
stance. (The Government

"has stated its belief that the

documents in the possession
of the Post may be from a
working draft of the study.)
Also, The Washington Post
does not have a 1965 docu-
ment entitled “Command
and Control Study of the
Tonkin Gulf Incident” pre-
pared by the Defense De-

" partment’s Weapon System

FEvaulation Group involved

York Times began publish- ;m the New York case.

ing a series of articles alleg- 3

The entire 47 volume se-
ries is classified “Top Secret-
Sensitive.” The classifica-
tion “Top Secret” (there ap-
parently is no “Top Seccret-

Sensitive”) is defined by
DOD as follows:
TOP SECRET—The

highest level of chssxh
cation,

TOP SLCRDT shall be
applied only to that in-
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the defense aspect of -
which is paramount, and
the unauthorized disclo-
sure of which could re-
sult in  exceptionally
grave damage to the Na-
tion; such as, leading to
a definite break in dip-
lomatic relations atfect-
ing the defense of the
United States, an armed
_attack against the
United States or its al-
lies, a war, or the com-
promise of military or
defense plans, or intelli-
gence operations, or sci-
eatific or technological-
development vital to the

national defense. The
_use of the TOP SE-
CRET classification

shall be severely limited

to information or mate-

rial which requires the

ulmost protection. (See

Part 1, Appendix A.)

There is cvidence with re
spect to the classification
process that:

1. The overall classifica-
tion of the series was ncces-
savily fixed by the highest
classitication of any source
material on which it is
based. (Tr. 16) ’

2. The originator of a doc-
ument generally determines
its classification which is
not changed wunless the
classifier c¢stablishes condi-
tions for automatic down-
grading and declassification.
(Tr. 30) Mr. M[aJcClain, a Se-
curity Classification Officer
with prime responsibility
for policing declassification,
acknowledged that he got
few requests: for declassifi-
cation of Top Sccret docu-
ments. (Tr. 30) Similarly,
Dennis J. Doolin, Deputy
“Assistant Secretary of_ De-
fense for Kast Asia and Pa- .
cific Affairs, made few ree-
ommendations that docu-
ments be declassified, (Tr. 55)

3. No attempt was made
to segregate classified docu-
ments in the study from nou-
classificd  documents in
order to avoid over-classifi-
cation (Tr. 16-17), nor had
the study in issuc been ve-
viewed for purposes of

‘however,

‘Macomber,

(RARBR4E o133 dRaDo

had been review-
ing the document for some
time because of requests of

.access tibereto by Secnator

Tfullbright, which  Mr.
Doolin recommendeced
against., (Tr. 35-3G)

In addition to evidence as
to the classification process
with respect to the study, the
Government intreduced evi-
dence that there were 15
copies of the study pre-
pared, of which two went to
former  Sccretavies  Me-
Namara and Clifford, but
none to the White House.
(Lofdahl Aff. PL Ex. 1)

Finally, the Government
submitted affidavits in cam-
era by Doolin, William B.
Deputy Under
Scerctary for Administra-
tion of the Department of
State, both of whom testi-
fied on cross-examination,
and by Lt General Melvin
Zais, Director of the Opera-
tions  Directorate, Joint
[Chief of} Staff, and Admiral
Gayler of the National Se-
curity Agency.

The appellees submitied
eloven Affidavits from re-
porters and editors of The
Washington Post which pri-
marily attested to the fol-
lowing matters.

First, that there is exces:
sive overclassification by
the Government of informa-
tmu in the defense and for-
‘eign policy area. Illustrative
of this point is paragraph 15

of the Affidavit of Murrey
Marder (Ds Ex. 6),* relating
to his discussions with Mc-
George Bundy, then Na-
tional Sccurity Adviser to
the President, in which they
both concluded that at best
{ive per cent of the highly
classificd documents with
which Mr. Bundy regularly;
dealt actually Wnr'mtel
being {reated as “gecrets.”

B

Second, that there is ex-. -

dissemination of

jinformation

tensive
classified

by

Government officials to the:

press and resulting publica-
{ion of reports based there-
on. The Affidavits and the
stories attached thereto ofi
Bernard D. Nossiter (Ds Ex.
9), Mar[illyn Berger “(Ds Ex.
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Ex. 7) are illustrative of this
APR
point, as dre the following
two examples from the Affi-
davits of Chalmers Roberts
(Ds Ix. 3) and Benjamin
Bradlee (I's Ix. 4). At pages
3 and 4 ol his Affidavit Mr.
Roberts states: ‘

- “On . Deeember .20,
1957, The Washington
Post ran on page one an
article I wrote (at--
tached) with an eight
column headline read-
ing” ‘Secret Report Sees
U.5. in Grave Peril’ and
- with the subhead say-
ing: " ‘Enormous Arms
Outlay 1s ITeld Vital to
Survival’ The first para-
graph of the story read:
‘The  still  top-secret
- Gaither Report portrays
a United States in the
gravest danger in its -
history.!
“President
hower 'to whom the
Gaither  Report had
been sent, wrote in re-
tirement in 1965 in the
second volume of his
-memoirs, ‘Waging
> Peace,” (p. 221): ‘When
my associates and I con-
sidered and discussed
the report, I remarked,
‘It will be interesting to
find out how long it can
be kept secrel’ A
_roughly accurate ac-
count soon appeared in .
-a local publication.' Ei-
senhower proceeded in
his memoirs, to make
public for the first time
_additional data from the
Gaither Report, To the
best of my knowledge
this highly classified "
.. document to this day re-
. mains clagsified.”

At page 4 of his Affidavit
Mr. Bradlee stated: ;

“For example, I was .
present in the office of
a Congressman in 1958
or 1959 when he gave
me a ‘secret’ State De-
partimentdocument
about foreign aid. Be-
fore he handed the doc-
ument over he took a
pair of scissors from his
desk and carefully re-
moved the ‘secret’ label

.-from cach page. His
stated- purpose for giv-
, ing me this document
was to kill the foreign
-~ aid bill.,”

Third, that the extensive
classified information re-
ceived by the press has gen-
erally been handled in a re-
sponsible fashion. Illustra

Eisen-

tive is pare h 5 of , sell. .
Atfidavit of 1en 11 BfffrovediEorReleage 2004/0

~to separate the two, or, in- the New

dikian (Ds fix. 7) where it ::s

pointed out that The Wash-
ington Post knew that U-2
spy planes were flying over
Russia some months hefore
Gary Powers’ plane was shot
down but did not publish
this information.

Fourth, because informa-
tion in the arca of national
defense and foreign policy is
so ecxtensively classified, it
is necessary for a free press
—charged with the obliga-
tion to insure that the Gov-
ernment’s version of events

[l
f

. competes for public accept-

ance. with versions devel-

~oped by independent journ-

nalism—to secure independ-
ent sources of classified in-
formation in this area. This
point is aptly stated in the
Affidavit of Murrey Marder
(Ds Ex. 6).at page 3:
~ “But a free press, if it is
to remain free, cannot
be bound by what the
government disscmi-
nates in either classified
or. non-classified infor-
mation; it must be free
to test the validity of
both by exercising its
own resources to obtain
contradictory versions
of both types of infor-
mation.” . -

This point is also sfrik-
ingly illustrated in the dis-
cussion of Mr. Marder’s arti-
cle on American interven-
tion in the Dominican Re-
public, which discussion ap-
pears at pages 2 and 3 of his
Affidavit (Ds ¥x. 0).

Fifth, the widespread
knowledge of authorities in
the field with respect to the
true history of America’s in-
volvement in Vietnam, and
the resulting fact that the
information contained in the
materials here in question
appears to be largely con-
firmatory of material pre-
viously published. This is
pointed out in the Affidavits
of both Chalmers M, Rob-
erts (Ds Ex. 3 at p. 7) and
Murrey Marder (Ds Ex. 6, at

~.pp. 3 and 4) who state that

the portions of the materials
in question that they have
reviewed appear fully con-
firmatory of knowledge that
they "have previously had
and to the extent new de-
tails are included these too
fit within the framework of
their previous understand-
ing.

OPINIONS BELOW ‘
A, Opinion of Judge Ge-

the study in question

stretehes back over a period
well into the carly 1940's
and that it “includes mate-
rial in the public domain
and other material that was-
Top Secret when written
long ago but not clearly
shown to be -such at the
present time.”-And he deter-
mined that it was apparent
from the “detailed affida-
vits” filed by the appellees
that “officials make use of
classified data on frequent
occasions in dealing with
the press and that this situa-
tio is not unusual except as
to the volume of papers in-
volved.”

He further - found that
“there is no proof that there
will be a definite break in
diplematic . relations, that
there will be an armed at-
tack on the United States,
that there will be an armed
attack on an ally, that there
will be a war, that there will
be a compromise of military
or defense plans, a compro-
mise of intelligence opera-
tions, or a compromise of
scientific and technological
materials” as a result of the
publication of this study.

Judge, Gesell also found
that “publication of the doc-
uments in the large” may in-
terfere with diplomatic ne-
gotiations “not so much be-
cause of anything in the doc-
uments, themselves, but
rather resulting from the
fact that it will appear to
foreign governments that
this Government is unable
to prevent publication of ac-
tual Government communi-
cations when a leak such as
the present one occurs.” He
then noted that “many of
these governiments have dif-
ferent systems than our own
and can do this; and they
censor.” :

In  further considering
what appears fo be the
thrust of the government
claim of injury ie. diplo-
matie relations, the Judge
stated that “there has been
some adverse rcaction in
certain  foreign countries,
the degree and significance
of which cannot now be
measured even by opinion
testimony. No contemporary
troop movements are in-
volved, nor
compromising of our intelli-
gence.”

In considering the secu-
rity classification of the sub-
ject documents, the Judge

noted that there had been fagp,

-no cffort “made by the Gov-

is there any:
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once the publication wag
completed, to determine the
degree, the nature or extent
of the sensitivity which still
existed in 1968 or for that
matter exists at the present
time.” o

The Judge also noted in
this regard the Govern-
ment’s statement that it was
now “engaged in declassify-
ing some of the material
and requested time to com-
plete this process with the
thought that permission
would then . perhaps. be
given to The PPost to publish
what is ultimately declassi-

* fied out of the whole.” Con-

sidering the proof, he con-
cluded that while the cri-
teria of the Top Secret clas:
sification was clear “the
Government has not pre-
sented, as it must on its bur-
den, any showing that the
documents at the present
time and in the present con-
text are Top Secret.”

i The Judge also pointed
out that equity deals with
‘“realitics and not solely
with - abstract principles”,
and that the publications en-
joined “concern an issue of
paramount public import-
ance, affecting many aspects
of Government action and
existing and future poliey.”
And eciting the need for an
informed  electorate, he
stated that “the equities
favor disclosure, not sup-
pression. No ope can meas-
ure ihe effeets of even a mo-
mentary delay.”

Finally, referving again to
the Government’s prineipal
argument, the Judge found
that there was no way in
which it could adjust the
First Amendment “to accom-
modate the desires of for-
eign governments dealing
with our diplomats, nor does
the First Amendment guar-
antee our diplomats that
they can be protected
against cither responsible
or irresponsible reporting.”

Thus, Judge Gescll found
that there was no showing
of an “immediate grave
threat to the national secu-
rity justifying a oprior re-
straint on publication, and
therefore, the Government
having failed to meet its
butden, “the First Amend-
ment remains supreme.” Ae-
cordingly, he denied a pre-
liminary injunction.

B. Opinion of Judge Gur-,

ertinent,

ernme o Jistineyish, - nsofar as.herc
SIS A O A1ARAON5R0SRADT RS o

York Times case,

deed, to make any effort giaed: * *
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“ThlS Coult does not -
doubt the right of‘ the
Government to injunc-
tive relief against a
nowspaper that is about
to public (sic) informa-
tion or documents ahso-
lutely vital to current
national security. But it
does not find that to be
the case here.”

. Referring to the in camera
proceedings at which repre-
sentatives of State, Defense
and the Joint Chiefs of Staff
testified, Judge Gurfein
stated that this teslimony
“did not cenvince this Court
that the publication of these
historical documents woul®
scrlously breach the national
security.”

Judge (‘m[em considered
the consequences of a breach
of security, pointing out:

“It is true, of course, that
any breach of secunty
will cause the jitters in
the security agencies
themselves and indeed
in foreign governments
who deal with us,”

but determined that

“no cogent reasons were
advanced-as to why these
documents, except in the
general framework of
embarrassment previous-
1y mentioned, would vi-
tally affect the securily
of the nation. In the
light of such a finding
the inquiry must end.”

Accordingly Judge Gurfein
found there was no irrepar-
able injury to the Govern-
ment sufficient to justify in-
junctive relief,

In discussing the invasion
of the constitutional rights
here involved Judge. Gurfein
noted that prior resfrain on
publication is - unconstitu-
tional. Near v. Minnesota,
283 U.S. 697 (1931). Noting
that the I‘ree Press provi-
sion was not absolute, Judge
Gurfein nonetheless held
that: )

“Fortunately upon the
facts adduced in‘ this
cage there is no sharp
clas‘h such as might have -

“appearcd between the

o vital security interest of
the Nation and the com-
pelling Constitutional

- doctrine against prior re-
straint.”

Returning again to the Gov-
ernment’s claim of embar-
rassment from publication’
‘the Court stated:

“If there be som«.ﬁq:mp;'ovq(édF (i-'do OI?P? éasggs‘fGBiBW%%QdS%% RW%S@‘!,

barrassment to the Gov-

crnment in - secUrity ‘]
aspects as remote as the.
‘general embarrassment
that flows {from any
security breach we must
learn to live with it. The
security of the Nation
is not at the ramparts
alone.” ’

And in considering the

Government’s claims of
danger to our security
Judge Gurfein fittingly ob-
served:

“Seeurity also lies in
the value of/our free
institutions, A cantank-
crous press, an obstinate
press, a ubiquitous press
must be [s]uffered by
those in authority in
order to prescrve . the
cven greater values of
freedom of expression
and the right of the
people to know.”

In this fashion, Judge Gur-
fein considered the same
arguments based on sub-
stantially the same evidence
as did the Court here, and
arrived at the same vesult.

ARGUMENT
I. The Findings Of The Dis-
triet Court Must Be Sus-
tained Unless They Are
Shown To Be Clearly Erro-
‘neous.

It is important at the out-
set to frame the procedural
posture in which appellant
finds itself on this appeal. It
is hornbook law that in any
case—even a case in which
no constitutional p].‘inciplcs.
arc at stake—a plaintiff may
not obtain the extraordinary
remedy of a preliminary in-
junction unless it can estab-
lish to the satisfaction of the
Court, not only that it will
probably succeed at the
final hearing, but also that
‘absent preliminary injunc-
tive relief, it will suffer

, grave and irreparable in-
>jury. See, e.g., Industrial
‘Bank of Washmgton v. To-
briner, 405 . 2d 1321 (D.C.
Cir. 1968); Young v. Motion
Picture Association of
America, Ine, 299 F. 2d 119
(D.C. Cir. 1962), cert. den.
370 U.S, 922 (1962).

Appellant hasg failed to
satisfy either of those re-

. quirements in the Court he-

low— just as it previously
failed to satisfy those re-
quirements in the New York
District Court.

At this point, therefore,
even if this were a non:con-
stitutional case, appellant on
this appeal would be re-

more demanding tests than
those imposed on it in the

court below. )
In order to obtain reversal,

‘in this Court of a denial of a

ipreliminary injunction, ap-

pellant would be required to
show that the District Court
had clearly abused its dis-
cretion (Young v. Motion
Picture Association of
America, Inc., supra; Cox v.
Democratic Central Commit-
tee of District of Columbia,
200 I, 2d 356 (D.C. Cir. 1952);
Checker Motors Corp. v.
Chrysler Corp., 405 T, 2d 319
(2d Cir. 1969), cert, den, 394
U.S 999 (1969); and that the
findings of fact below were
“clearly erroneous.” Rule
52(a), F. R. Civ, 2., 5 Moore’s
Federal DPractice 52.07 at
2732, See e.g., Cox v. Demo-
" cratic Cenfral Committee of
District of Columbia, supra;
Craggett v. Board of Educa-
tion of Cleveland City Sch.
2d 941 (6th Cir. 1964). Sec,
Dist., 338 F. 2d 941 (6th Cir.
1964), See, also, Liberty
Lobby, Inc. v. Pearson, 350
F, 2d 489 (D.C. Cir. 1968)
(Burger, J); United States
v. Brown, 331 ¥, 2d 362 (10th
Cir. 19G4). ]

But this is not an ordinary
case. It constitutes a prece-
dent-shattering attempt by
the Government to imposc a
prior restraint which would
prohibit appellees from pub-
lishing material of the high-
est  political importance,
about the most critical issue
facing this nation today.
Where such First Amend-
ment rights are involved, ap-
pellant bears a burden even
greater than is normally the
case. Ior in such a case, the
balance is always weighted
in favor of free expression,
and this is especially true
where. the proposed infr-
fringement involves a prior
restraint, Liberty Lobby,
Ine. v. Pearson, supra.

II. The Government Was Re-

quired’ To Show An Im-

mediate Grave Threai To
National Security.

In formulating the issue
to be tried on remand, this
Court imposed wupon the
Government the burden of
proving that publication of
the classified material
“would so prejudice the de-
fense interests of the United
States or result in such irre-
parable injury to the United
Statcs as would justify re-
straining the publication
thereof. . .See Near v. Min-
nesota, 283 U.S. 697, 715-16
(1931)” (Order ated June

ng 0

314R000

some prejudice 1o the de-
fense interests of the United
States or some irreparable
injury is insufficient, The

Cprejudice must be so ex-

traordinary and the irrepar-
able injury so great as to
juslify this unprecedented
infringement on First
Amendment freedoms.

Ime majority opinion of
this Court directing remand
establishes beyond dispute
the nature of the irrepara-
ble injury which the Gov-
ernment  was required to
show below, That opinion
.pointed out that, although
Near v. Minnesota, supra,
generally prohibited. prior
restraints  on  publication,

there was a ‘“narrow area,.
embracing prominently the

national security, in which a
prior restraint on publica-
tion might be appropriate”
and that “{he instant case
may lie within that area”
The majority of this Court
further noted that, in its
view, the law permitted the
issuance of “an injunction
against publication of mate-
rial vitally affecting the na-
tional security. In this case,
the Government makes pre-
cisely that claim—that pub-
lication by appellees will ir-
reparably harm the national
defense.” (Emphasis sup-
plied throughout)

"Accordingly, this case was
remanded to the District
Court to permit it to de-
velop a factual record suf-
ficient to pass upon this
issue, * * *.

The Court below was
under no misapprehension
as to the issue before it on
remand. It observed that it
had been directed by this
Court “to determine
whether publication of ma-
terial from this document
would so prejudice the de-
fense interests of the United
States or result in such irre-
parable injury to the United
States as would justify re-

straining the publication
thereof.” (Emphasis - sup-
plied)

The” Near case itself, re-
lied on by this Court, is en-

lightening as to the gravity '

of the injury required to be
proved in order to justify a
prior restraint on publica-
stion. That case speaks of

“actual obstruction” to the .

Government’s  “recruiting
service,” the “publication of
the sailing dates of trans-
ports,” and “the number and
location of troops.” While
we rceogmze of course, that
this list is not all-inclusive,

30038008+2intcnded to
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embrace only the most sert-
ous, immediate and substan-
tial threats to the Govern-
ment’s ability to wage war,
imminent risk of death to
American military person-
nel, grave breaches of the
atlonal security, and the
like. )
~ Embarrassment © to  the
United States because for-,
eign Governments do not
fully comprechend the opera-,
{ion of the principles gov-
erning our free institutions
is not the kind of injury to
the national defense which
this Court, or any other
Court, should recognize as a
reason justifying the abroga-
tion of those hard-won liber-
ties of speech and press
which are the envy.of all
whose freedoms are sup-
pressed. Such embarrass-
ment cannot justify the issu-
ance of the unprecedenied
injunction here sought any.
more than embarrassment
to prominent American
statesmen and politicians
could justify the penalties
imposed under the histori-
cally and judicially discred-
ited Alien and Sedition
Acts. See New York Times
Co. v. Sullivan, 376 U.S, 254,
276, et seq. (1864). The con-
stitutional imperatives of an
informed citizenry can toler-
ate no such infringement on
our cherished {reedoms.

III. The Government Has
Failed to DEstablish Any
Threat To MNationzal Security

We turn, now to the
findings of the Court below,
findings based upon a Iull
evidentiary hcaring, con-
ducted primarily in camera
so as o afford the Goveri-
ment the widest latitude to
develop the evidence in sup-
port of its claims,

The District Court found
that:

(1) The classified report
embraced materials in the-
public dornain, as well as
materials that might have
properly  been  classified
top-secrct long ago, but
which were not shown to be
S0 now;

. (2) The Government had
offe1ed no proof that publi-
cation _of those materials
would lead to a definite
.break in diplomatic rela-
tions, an armed attack on
the United States, an armed,
attack on an ally, a war, &
“compromise of military or
defense plans, intelligence
operations, or scientific and
technologyual mater lal&ppro

(3) The Government had
failed to demonstrate that
publication would result in

" any immediate, grave threat

to the national security;

(4) The report itself con-
tained no information con-

_eerning contemporary iroop

movements; and
(5) Publication of the ma-

terials would in no way.

whatsoever compromise

United States intelligence.
The District- Court did

find that publication of the

documents “may” inferfere .
with the ability of the State

Department to conduct deli-
cate negotiations but, signi-
ficantly, such interfercnce

.would result.

13

“not so much be-
cause of anything in the
documents, themselves,
but rather results from
the fact that it will ap-
pear to foreign govern-
ments that this Govern-
ment is unable {o pre-
vent publication of ac-
tual Government com-
munications when a
leak such as the present
one oceurs. Many of
these governments have
different systems than
our own and can do this;
and they censor.”

This is the only finding
which cven remotely bears
on the Government's claim
that the interests of the
United States may somehow
b¢ compromised by the pub-
lication of these historical
documents.

It may be that some for-
eign . gevernments which,
under different systems ecin-
ploying ccnsorship as a way
of life, may not fully com-
prehend why their repres-
sive measures are here re-
jected, but this fact consti-
tutes no valid reason for
compromising those princi-
ples which have scrved free-
dom g0 long and so well. It
is truly shocking that a Gov-
ernment dedicated {o the
preservation of free institu-
tions should for the first
time in its long history
doggedly pursue ils efforts
at - censorship merely be-
cause some foreign govern-
ments with systems alien to
our own cannot understand
why we do not emulate their
censorial practices. .

In any event, Judge Gesell
effectively puts this conten-
tion in its proper constitu-
tional perspective, stating

VeI Fbr Release 2004/09/

“Iy  interpreting the
First Amendment, there is

no basis upon which the
© Court may adjust it to ac-
comodate the desires of

foreign governments deal-

_ing with our diplomats,
nor does the First Amend-

ment guarantee our diplo-
mats-that they can be pro-
tected against either re-
sponsible or irresponsible
reporting.”

IV, The Appellee Is Not
" Bound By ‘fhe
Government’s
Classification System .
The Government's posi-
tion below was based largely

. on the argument that it has

the statutory power to clas-
sify documents and that,
once such classification has
been imposed, it may not
successfully be challenged,
in a declassification pro-
cceding, unless it has been
established that the Govern-
ment’s classification was ar-
bitrary and capricious. The
argument convenicently  ig-
nores the fact that this is
not a declassification pro-

ceeding; this is not a case

where a private party sceks
access to classified docu-
ments in the exclusive cus-
tody or conirol of the Gov-
ernment. This is 2 case
where, for the first time in
the history of the Republic,
our Government  seeks,
through prior restraint, to
preclude publication of doc-
uments in the hands of
those sought to be enjoined,
and many othel persons as
well.

We are here concerned
with a Constitutional case.
The question is whether pro-
hibition of publication of
historical documents consti-
tutes a violation of the First
Amendment. The use of la-
bels—even the label *“Top
Secret-Sensitive” by  the
Government-—does not re-
lieve the Courts of their
duty independently to deter-
mine, on the basis of the
record made below, whether
the injunction the Govern-
ment secks would, if issued,
impinge upon the defend-
ants’ First Amendment
rights.

Under our constitutional
system, the Courts are the
ultimate guardians of these
fundamental First Amend-
ment rights. It is the Judici-

. consitutional

the duty—independently to
examine the evidence to de-
termine whether an injunc-
tior would be fact abridge
protections.
Wood v. Georgia, 370 U.S.:
3175, 386 (1962); Craig v. Har-~
ney, 331 U.S, 367 (1947).

As was said in NAACP
v. Button, 371 U.S 415, 429
(1963):

€«

... a state cannot ~
foreclose the exereise of
constituional 11{,hts by
mere labels.”

In New York Times Co. v.
Sullivan, 376 U.S. 254, the
Supreme Court said (at 285)¢

“This Court’s duly is
not limited to the elabo-
ration of constitutional
principles; we must also
in proper cases review
the evidence to make
certain that those prin-
ciples have been consti-
tutionally applied. This .
is such a case, particu-
larly since the question.
is one of alleged tres-
pass across ‘the line be-
tween speech uncondi-
tionally guarantecd and
speech which may legiti-
mately be regulated.
Speiser v, Randall, 357
~US 513, 525, 2 L ed 2d
1460, 1472, 78 5 Ct 1332.
, In cases where that line -
must be drawn, the rule
is that we fcxamine for °
oursclves  the state-
ments in issue ‘and the
circumstances under
which they were made
to see.. . whether they .
. are of a character which °
the principles of ‘the .
First Amendment, as ;
adopted by the Due .
Process Clause of the
Fourteenth Amendment, -
protect’ Pennakamp v,
Tlorida, 328 US 331 335,
90 L ed 1295, 1287, 66 S
Ct 1029; see also One,
Ine, v. Olesen, 355 US
371, 2 L. ed 2d 352,78 S
Ct."364; Sunshine Book
Co. v." Qmmmerfleld 355 -

1 US 372, 21, ed 2d 352, 78 ©

S Ct 365 We . must
‘make an indepcndent.

Cexamination  of  the
. whole record,” Ldwards

v. South Cawhna 372,
US 229, 235, 9 1. ed 24/

697, 702, 83 S Ct 680, so

as to assurc ourselves

that the judgment docs
not constitute a forbid- :
den infrusion on the

ficld of f{ree expres-

sion.”

W Ci-RbReg T 414R000300380073-2
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V.18 US.C. 193 () Is_
Not Applicable !
Althoughi the Guvern]nent"
relies on Section 793(e) of
U.S.C. Titles 18. as ‘the sole
statutory support for its ap-
plication for a preliminary
injunction, it has conven-
iently ignored tle fac
ithat Congress, in anwending’
‘the section in 1050, provided
‘in Secction 1(b) of the amend:
atory statue that: v
“Nothing in this Act '
shall be coastrued to au-
thorize, rcquire, or es
tablish military or civil-
fan censovship or in any
way {o limi¢ or infringe
upon freedom of the .
press or speach as guar-- |
anteed by the Constitu-

tion of the Uhaited
States . . ."- (P.L. 831,
- 81lst, Cong.» 2d Sess.

Sept. 23, 1650, c. 1024,
- Tit., I, o ]
We’ note also fhat Judge|

Gurfein, in the New Yorki

Times casc, has. expressly
held, for many reasons there
set forth, that the statute in-
voked by the. Government
does not even apply ‘to, pub-!
lications by newspapers.

!

VL ¥he Granting of the Pre-
liminary Injunciion Will In
Any Event Be Futile

-1t has already become ob-
-vious that, despite the con-
tinuation of this {ill-con-
ceived litigation, the Gov-
ernment’s efforts to sup-|
press  the truth widl ulti-
mately prove fufile. Copies
of all or substantial vortions
of the Vietnam Report have.
already found their way into,
‘the hands of an undeter-
mined number .¢f persons;
outside the Government,

Benjamin Bradlee, ihe

Post editor, has aiready
been given portions of the
-materials from dtwo other,
sources, two other com-!
‘pletely distinct sources. ’

Yesterday afternoon, at or
about the very' time this

Court was issuing its order,
continuing  the, restrainti
against appellees, Congress-
man  Paul McCloskey an-
nounced on an NBC net.
work television station that
he intended to reveal the
contents of unpublished por-
tions of the report on
Wednesday if the Depart-
ment of Defense won’t de-

clagsify them, Only this

morning  the  Associated

Press reported that the Bos-

ton Globe printed today

what it said were hereto un-
published portions of

nation ** (Embhasis supplied).

Tlius, onc thing is certain:
Public revelation of the can-
tents of this controversial,
report will continue apace,
and all of it will soon he-
come available to the Ameri-

can public. In sueh circum-

stances, no useful purpose
could possibly be served by
the injunction here sought,

_and the District Court’s de-

cision to deny injunctive re-
lief should, without regard
to the First Amendment
principles to which we, have
adverted, - therefore be af-
firreed. E.g, Humble Oil &
Refining Company- 'v. Har-
ang, 262F. Supp. 39, 4344 (E,
D. La. 1966); Elliott v. Amal-
gamated Meat Cutters, Ktc.,
91 F. Supp. 690, 698 (W.D.
Mo. 1950y, . - :

CONCLUSION
Based upon clear and un-
ambiguous findings of the

Court below, and for cach of

the reasons assigned, the
orcer denying a preliminary
injunction should- be af-
firmed,

‘. Respectfully submitted, ‘
ROYALL, KOLGEL & |
: “WELLS .

*Defendants®
ferred to as ‘“Ds,

**The guestlons herein lset:‘fm'f_h ’
are taken from the June 20, 1971
Sunday edition of the New York.
Times and are belleved to be accu-
rate. - - i

***District Judge Gurfeln in New
York viewed the issuc before him
precisely as did  a  majority of
this. Court, He held that the issue
was whaother publication would re-
sult in ‘serlous security breaches
vitally affecting the Intercsts of thie

Exhlbits are re-
BEx.” :

1.
PRELIMINARY
STATEMENT

This is an appeal by the
United States from an order
of United States District
Judge Gerhard A. Gesell,
entered Junc 21, 1971, deny-
ing the government’s prayer
for a preliminary injunction
seeking to enjoin the Wash-
ington Post Company (The
Post) and the. individual
defendants who are officers
and employees of The Tost,,
from the further dissemina-
tion, disclosure 6r " divulg-
ence of classified documents
which the.United States con-
tends that The Post has in
its possession in violation of
law. A stay of this order was
issued by this Court PER
CURIAM on June 21, 1971,
It is further ordered by ‘this
Court EN BANC that the

appeal by 9:00 a.m. on Tues-
day, Junc 22, 1971, and that
the appellant file nine cop-
ies of the record on appeal,
including all documents sub-
mitted by the parties in the
District Court in support of
their positions by the same
tine and date. :

Prior to the issuance of
the order by Judge Gesell:
on June 21, 1971, this Court
had granted a temporary re-
straining order against pub-
lication by The Post and di-
rected the United States
Distriet Court to hold a
hearing and make a determi-
nation by 5:00 p.a. on the
aforesaid date with regard
t6 the United States’ prayer
for a preliminary injunction
against further publication
by The Washington Post of*
material contained in gz 47-
volume document entitled
“The IHistory: of US, Deci-
sion-Making  Process on
Vietnam Policy,” which
bears an orerall top seeret
classirica:ion. oo

) 1I.
STATEMENT OF FACTS

“At a time and place and in
‘a-maniher unknown fo the
appellant the apoellees with-
out lawful authority  oh-
tained portions of a doey.
ment, consisting ©f 47 vol-
umes entitled “History of
U.S. Decision-Making Process
on Vietnam Policy,” cover-
ing the period 1945-1967, pre-
bared in 1967-1968 at the dj-
rection of then-Secretary of

, .Defense Robert McNamara,

as well as the internal deocy-
ments from which said study
was drawn, Said study and
the inter nal- documents
were, at all times material
herein, classified “Top Sce-
ret-Sensitive’ bursuant to
Executive Qrder 10501,

On June 18, 1971, the
Washington Post published
an article entitled “Docu-
ments Reveal U.S, Effort in
54 to Delay Viet Election”.
authored by appellant Rgb.
erts, This article was repre-
sented to be the initial arti-
cle in a secries. In the afore-
mentioned article, appellee
Roberts asserts . that hg is
drawing upon “facts emerg-
ing" from scctions of the
Pentagon study on the ori-
gins of the Vietnam war,
made available to the Wash-
ingfon Post” 'The article
quotes extensively from the
aforementioned documents, |

- I .
THE PRELIMINARY

* A. Presidential
. With
Respect to T'oreign Relations

and Nalional Defense

In the second paragraph
of its opinion, commencing
‘at page 267 of.the transeript,
the Courij‘ notes: ;
“The Court further
finds “that the publica.’
tion of {he documents in
the large may interferc
with the ability of the

" Department of State in
, the ‘eonduct..of delicate
negotiations” now in
brocess or contemplated
for the future, whether

Authority

!

these  negotiations in-
volve Southeast Asia or.
other areas of the

world. This is not so
much because of any-
thing in the documents,
themselves; but rather
results ' from- the faet
that it will appear to _
foreign governments
that this government ig
unable to prevent publi-
cation of actual govern.
ment ‘communications
when a leak such as the
present one occurs.
Many of these govern-
ments have different
systems that our own
and can ‘do this; and.
they censor.” :

Implicit in this statement
on the part of the court is
the failure of the lower
‘court to comprehend the na-
ture of the power of the ex-
ecutive with respect to the
conduct of foreign affairs.
The Court’s view of exce-
utive authority is. conirary
to the weight of authority
and clearly erroneous.

In the case of United
States v. Curtiss-Wright Rx-
port Corp., 289 U.S. 304
(1936), the Supreme Court.
explicitly stated that: ’

“. .. we first consider )
the difference between
the powers of the Fed.
eral government in re-
spect of foreign or ex-
ternal affairs and those
in respect of domestic
or internal affairs, That
there are differences be-
tween them, and that
these  differences are
fundamental, may not
be doubted.” v o

The decision in Curtiss.
Wright is but one in a serjes
of caseg where the ~ourts
have concluded that the re-
sponsibility for the conduct
of foreign affairs, ang the

rSUEFS g 0P - TBeBions in
At Relgsgn 09/28 UG- RDPBB:01.314R00U30038007BeBions |
cret Pen,t,agon,(,s,tudy_otz\ 1r§§fé& csl@:pimoﬁcm lngs ax}ﬂ]’ . ggwE BEEN GRANTED - .%OIOICII affairs matlers, are

origins of the Vie{nam war,

supporting material in this

arcas committed to the sole

Ond o
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discretion of the executive
which should not be subject,
to judicial review. Bee
United States v. Belmont,
301 U.S. 324, 328 (1937);
United States v. Pink, 315
U.S. 203,220 (1942); Oeljen
v. Central Leather Com-
pany, 246 U.S. 297, 302
(1918).. But, it was in the
Curtiss-Wright decision that
the Supremce Court spelled
out the considerations for
leaving the conduct of. for-
eign affairs in the sole dis-
cretion of the executive.

Not the least of these con-
siderations-was the fact that
the process of negotiations
between the United States
and other sovereigns is nec-
essarily a scnsitive one, and
often based on information
available to the executive,.
which by its very naturc,
cannot be and should not be-
made available to the pub-
lic.” In Curtiss-Wright, the!
Supreme Court  noted this
when it stated, at page 320

Moreover, he [the Pres-
ident} not Congress has
the better opportunity
of knowing the condi-
tions which prevail in
. foreign = countries, and
especially is this true in
time of war, e has his

« confidential sources of

. information. IIe has his
agents in the form of
diplomatie, consular,
and other officials. Se-
crecy in respect of in-

. formation gathered by
them may he highly nee-
essary, and the prema-
ture disclosure of it pro-
ductive of harmful re-
sults.

The Court also noted that
the other coordinate branch
of Government had reached

the very same conclusion:
“The President is the
constitutional represent-
ative of the United
States with regard to
foreign  nations. He
C manages our conecerns
with foreigr nations and
must necessarily be
most competent to de-
termine when, how and
upon what subjects ne-
_gotiations may be urged
with the greatest pros-
pect of suceess . .. The
nature of {ransactions
with foreign nations,
moreover, requires cau-

. tion and unity of design,
and their sucecess fre-

!
|
i
I
|

quently depends on sg- *

crecy and  dispateh.
United States Senate,
" Reports, Commitiece on
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Foreign Relations, Vol-
ume 8, page 24. US, v.
Curtiss-Wright, supra, at .
319.

This. concern of the Su-
preme Court for the secrecy
of information relating lo
the conduct of forcign af-
fairs was expressed even
more forcefully in the fol-
lowing passage {from its
later decision in Chicago &
Southern Air Lines, Inc. v.
Waterman Corporation, 333
U.S. 103 (1948): .

The President, both as
Commander-in-Chief and
as the Nation’s organ for
foreign affairs has availa-
ble intelligence services
whose reports are not and
ought not to be published
ta the world, It would be
intolerable that courts,
without the relevant infor-
mation, should review and
perhaps nullify actions of
the Exccutive taken onin-
formation properly held
secret. Nor can courts sit
in camera in order to be
taken into execulive con-
fidences. But = even if
courts could require full’
disclosure the very nature
of execcutive decisions as
to foreign policy is politi-
cal, not judicial. Such de-
cisions are wholly con-
fided by our Constitution
to the political depart-

. ments of the government,

Fxecutive and Legislative.
They are delicate, com-
plex and involve large cle-
ments of prophecy. They
are and should be under-
taken only by those di-
_rectly responsible to the
people whose welfare they
advance or imperil. (333
U.S. at 111} (Emphasis
added).

It is against this back-
ground of consistent Su-
preme Court concern for the
sensitivity of information
relating to foreign affairs
that the true implications of
the District Court’s. ruling
must be considered. For, in
effect, the Court below has
held that the Government
does not possess a sufficient
interest in preserving the
confidentiality of sensitive
negotiations with foreign
governments to outweigh
the interest of the appellces
in publishing the contents of
Top Scercet documents they
are not authorized to pos-
sess in the first Jnstance.
The Distriet- Court has ei-
ther concluded that the dis-
closure of such negotiations

7L, all

able injury to this Nation’s
ability to conduct its foreign
affairs or that, even if such
irreparable - injury were to
oceur, it was of no conse-
quence in the face of appel-
lees claim of First Amend-
ment rights,
ment  respectfully submits
that either conclusion is
clearly crroneous, Any fair
analysis of the cvidence
taken at the hearing helow
adequately demonsirates the
type of exceptional situation
in which the Supreme.Court
in Near v. Minnesota, 283
U.S. 697, 715716 (1931) con-

templated an injunction
should issue. :
This executive power

flowing from its Constitu-
tional dutics and responsi-
bilities has becn recognized
by both the legislative and
Judicial branches. If doubt
there could be, it is resolved
[by 200 ycars of history.
George Washington, our
first Presiden said:

The nature of foreign
negotiations requires-
caution, and their suc-
cess must often depend
on secrecy: and cven
when brought to a con-
clusion” a full disclosure
of all the measures, de-
mands, or eventual con-
cessions  which  may -
have heen proposed or
contemplated would: be
extremely impolitic; for
this might have a perni-
cious influence on fu-
ture negotiations, or
produce immediate in-
conveniences, perhaps
danger and mischief, in
rclation to other powers
... (1 messages and pap-
ers of the Dresident,
page 194).

Thomas Jefferson, third
President, and the mnuost
‘preeminent American de-
fender of freedom of the
press said:
nations have
found it necessary that,
for the advantageous
conduct of their affairs,
some of these proceed-
ings, at least, should re-
main known to their Ex-
ecutive functionary
only. Ile of course, from
the nature of the ease,
must be the sole judge
of which of them the
“public interests will per-
mit publication. (Jef{cr-
son papers, Library of
Congress, Vol. 168, fol.
29538).

The words of Washinglon

The Govern-

relevance and vitality
1971 as they did when
tered.

in
ut-

B. The Court Applied The _l)

Wrong Legal Standarvd ‘

The Court ecrred in hold-
ing that the First Amend-
ment bars the government
‘from obtaining an injunc-
‘tion against the publication
by the Post of articles mak-

“ing public top seerct and se-

cret material thal the Post
has ohtained without the au-
thorization of the United
States—the only agency that
‘has * authority to release.
such information for publi-
cation. The basic error of
the District Court was that
it applied the wrong legal
standard. )

The Court found (Tran-
seript, p. 267) that “publica-
tion of the documents in the
large may interfere with the
ability of the Department of
State in the conduct of deli-
cate negotiations now in
process or contemplated for
the future, whether these
negotiations involve South-
east Asia or other arcas of
the world,” and that the gov-
ernment had “ demonstirated
the many ways in which its
efforts particularly in diplo-
macy will not only be em-
barrassed hut compromised

.or perhaps thwarted” (Tran-

seript, p. 269). The court
held (Transcript, p. 271),
however, that the govern-
ment had not shown “an im-.
mediate grave threat to the
national security” that
“would juslify prior re-
straint on publication;,” a
conclusion apparently based
on the fact that the govern-
ment had  presented “no
proof thal there will h¢ a
definite break in diplomatic
relations, that there will be
an armed attack on the
United States, that there.
will be an armed attack on
an ally, that there will be a
war, that there will be a
compromise of military or
defense plans, 4 compromise
of intclligence operations, or
a compromise of scientific
and technological materi-
als,” (Transeript, p. 269).
This itemization of the kind
of showing the court appar-
ently- would have decmed
sufficient to justify an in-
junction purports to frack
the standards contained in
Executive Order 10501 for
classifying material as “lop
secret”; the court’s conclu-
sion presumably reflects its
view (Transcript, p. 269) that
“the Government has not

dROGEITEIBAT -2 o 1
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the documents at the pres-
ent time and in the present
context are Top Secret”
(Transcript, p. 269).

Fven under the court’s
own theory, the government
would not be required to
show that publication would
definitely hiave one of thesc
sonsequcnces before it could
justify a top secret classifi-
cation for the material the
Post now seeks to print, Ex-
ecutive Order 10501 merely

-requires, to warrant a top
secret classification, that the
material “could” result in
‘exceptionally grave damage
to the Nation “such as” the
consequences to which the
court referred.

The foregoing assumes,
arguendo, that the lwoer
Court was correct in holding
that the United States was
recuired to satisfy a Top Se-
cret classification. This as-
sumption is likewise erro-
neous. The government does
not have the burden of sup-
porting a Top Secret classi-
fication. Its burden is that
of supporting a classifica-
tion warranting the with-
‘holding of any information
the eclassification require-
ments of Executive Order
10501..

More basically, however,

we submit that the govern-
ment is not required to
make such a showing in
order to justify an injunc-
tion against unauthorized
publication of top secret and
seceret material that, accord-
ing to the expert judgment
of high government officials
who testified at the hearing,
would interfere with the
conduet of our foreign rela-
tions and impair our na-
tional defense posture, par-
ticularly in Southeast Asia.
The conclusions of these
witnesses are set forth in
sworn affidavits. (Govern-
nment Exhibits 5, 6, 7 and 8).
" The function of classify-
ing :
cantly affects the nation’s
foreign relations and de-

fense is as we have said a

matter committed to the Ex- |

ecutive and not the Judicial

branch of the government.-

The reason is clear—the
particular classification that
material requires for na-

tional defensc purposes and -

whether and when that clas-
sification should be changed
are matters of the highest
sensitivity and difficulty,
. and reflect judgments hascd

on wide knowledge of and °

familiarity with many inter-

related and subtle factors. {:}‘1’2 lilcg&lctpl(;?h%io?gi?spoal trial hercin, the appellant ment gives a HOWSP'IDQI‘ an
The couurts simply are not I i o publish
equipped to make thei roved ForRelease2004/09/ 2?1; m gmg%gfbj iﬁﬁoﬁﬁmﬁgﬁ ent pap-:

_i_n(_lependent judgfents on |

material that signifi-

of what must necessauly be .
a rather cursory review of
the material, viewed in iso-
lation and without the back-
ground necessary fully to-
appreciate the implications
of unauthorized publication.
In & case like this, there-
fore, the proper judicial in-
quiry is not, as the District
Court apparently believed,
‘whether  the govelnmcnt
presented “proof” that the
classification was proper,
but whether the gover nment
was shown to have acted ar-
bitrarily and capriciously in’
concluding that the eclassifi-
cation was required “in the
interests of -mnational de-
fense”  (Exceutive  Order
10501). In the present case
there can be no question
that the material dealt with
vital matters of foreign rela-
tions and defense, and high
government ofﬂcmls be- .
lieved that its disclosure
would seriously prejudice
those interests. Whether.one
agrees or disagrees with
their judgment, it pr ovides a
sufficient basis for prevent.
ing the Post from breaching
the sccurity of the docu-
ments. Indeed, the District
Court itself rccognized the
vital importance of the ma-
terial to the foreign rela-
tions of the United States,
since, as noted, it found that
publication of the material
“may interfere with the abil-
ity of the Department of
State in the conduct of deli-
cate negotiations ow in proe-
ess or contemplated for the
future” and that “its cfforts
particularly in diplomacy
will not only be embarasscd:
“but compromised or perhaps
thwarted” (Transcript, pp.
267, 269).
The decision of this case
requires the Court to bal-

ance two competing inter-

ests of great public import-
ance. On the one hand,
there is the interest of the
United States in insuring
that national defense and’
foreign relations not be
jeopardized or compromised
by the unauthorized disclo-
sure of sensitive material
whose publication would be
inimical to those interests
and whose protection the
classification system is de-
signed to protect. On the
other hand, there is the in-
terest of the Post in makmg
available to the public infor-
mation that the newspape1
believes it should receive.
The information, however, is’

elascified documents which

of

forts, but is contained in

0 POS-
sess and which it holds with-
out authorization from the
only agency — the Govern-
ment that - may make
them publie,

The character of this ma-
terial and-the serious injury
it could cause to our foreign
relations and defense pos-
ture if made public provides
ample basis for the Govern-
ment's conclusion that it re-
quired the highest security
classification.

C. The Court’s Failure -

to Regquire Production

of DPocunients Was
Clearly Erroneous

In the very first sentence

its ruling, .the Court
stated that “The Washington'
Post has certain papers fom
the History of the U.S. Deci-
sioru-Making Process on
Vielnam Policy which was
given a ‘Top Sceretl’ security
classification.” Yet, in the
third paragraph of that rul-
ng, the Court stated:

“The role. of quasi-cen-
sor thus imposed is not
one  that any District
Judge will welcome to
. have placed on him by
an appellate deeision. Xt
has been a doubly diffi-
cult role because the
. aterial to be censored

is unavuailable for there

is absolutely no iudica-
ijon of what the Post ac-

tually will print and no

standards have bcen
enunciated by the Court

of Appeals to be applied
in -a situation such as
this, which is one of
first impression. (Em-
phasis addesl.)

I, as the Court below in-
-dicated, it “was unable to
properly rule in this casc
for the underscored reason.

the disability was one of its:
own doing. In the Complaint

filed herein,
prayed for

the appellant
an order that

‘this Court all of the docu-

ments and
ferred to in paragraph 2 of
the prayer herein to be held
by this Court in comera.
pending a final order of this|
Court.” Onone occasion the’
Court itself urged the appel-
lees to disclose to the Court
the documents in question.
This suggestion was refused
by the appelleces and the
Court acceded jin this re-
fusal.

During the course of the

rial (wlnch the Court com-

“said defendants deliver to ity

materials re-

it) to the Court in camera to
be inspected by the Court
alone.
such reguests.

The only predicate f01 the
Court’s decision to refuse to
reguire production of the
documents’ for in camera ex
amination * by it was the
First Amendment right as-
seried by the appellees. The
appellant submits that the
Court's decision in this re:
~gard is clearly erroneous.
‘By-its rulings the court has
held that the appellees’
Tirst Amendment vights are
80 sacrosanct as o preclude
an in camera inspection, by
‘the Court alonc, of stolen
Hop seccret docurnents be-
longing to the Unitd States.
The holding is even more re-
‘markable where, as here,
the purpose of the 1cquestecl
inspection was limited ¥to
the question of whether or
not the publication of the
documents would secriously

-endanger the conduct of
this nation’s foreign affairs
and national security.

D. The Lower Court’s Gwn
Findings Mandated A
Preliminary Restraint

. As it was required to do,
“the District Court expressly
“acknowledged (p. 267) that
the publication of the docu-
ments in  question might
well occasion a serious pub-
lic injury: i.c., it might “in-
terfere with the ability of
the Department of State in
the conduct of delicate nego-
tiations now in process or
« contemplated for the future,
.whether these negotiations
‘involve Southeast Asia or
other areas of the world.” In
view of this acknowledge-
ment, we submit, a prelimi-
‘nary restraint against such.
publication was clearly man-
dated wunless either (1) it
could be fairly concluded on
the basis of the record be-
fore the Court that there
was no recasonable possibil-
that the government
would eventually succeed on
the merits of its suit or (2).
the appellee newspaper had
made a clear and convincing
showing that any further’
elay in the publictaion of.
the documents would occa-
sion harm to it tcan‘;cendmg

in significance the public in-

jury which would result
from publication. :

We have shown elsewhere

that, at the very least, there
‘is a substantial question as
to whether the First Amend-

The Court refused all

.ers which havc cbmé into ifs7
~-gentimuel




possession dfter having been ;
stolen. And there can Approv
the slightest doubt that ap-
‘pellee entirely failed to es-
tablish.that it would sustain
any significant injury were .
‘the publication of the docu-
ments to be pr ecluded pend-
ing the final adjudication of
the merits of the suit—let

alone an injury that would. ~

excced in magnitude the
public harm threatencd by’
publication. In this connec- -
tion, it is noteworthy that
the District Court did not
purport to find the exist-
ence of a possible injury to
appellee—or indeed anyone
clse—from-a delay in publi-
cation: the most that it was
prepared  to state, without
elaboration, was that “[nlo
one can measure the effects
of even a momentary delay.”
It scarcely neced be stressed
that this passing observation
hardly stands on the same
footing as the Court’s ex-
plicit concession that our
government’s ability to con-
duct delicate diplomatic ne-
.gotiations might be jeopard-
Jized if-prior to the final
adjudication of the contro-
versy-~publication too k‘
place,

1t should be added that
the Court’s refusal to give
effect to the manifest imbal-
ance in the threatened harm
to the respective partics
cannot be justified by its ob-
servation (p. 268) that:

“There is no showing
that in this instance there
was any effort made by
the Government {o distin-
guish Yop Secret and
other material, to separate
the two, or, indeced, to
make any cffort once the
publication was  com-
pleted, to determine the
degree, the nature or ex-
tent of the scnsitivity
which still existed in 1968
~or for that matter exists
at the present time.” (Em- -
phasis added).

1t is not clear  whether
this observation was in-
tended to be a tacit sugges-
tion that the government is
estopped from relying upon;
the irreparable harm to the
public interest which will
flow from publication of the
documents. While we do not
believe that in any circum-
stances the manner in which
the documents were classi-
fied could have such effect,
it is obvious that the Court
misunderstood the require-
ments of Executive Order
10501.

Executive Order 10‘50]

provides in pertinent p
follows: Aﬁ raov
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“A document, ploduct
or substance shall bear a
classification at least as
high as that of its highest
classified component. The
document, product, or
substance shall bear only
one overall classification
notwithstanding that the
pages, paragraphs, scc-
tions, or components
thereof bear different
classifications.”

The court’s reference to
the government’s failure to
separate fop secret material
from other material bearing

the classifications secret,

confidential, and unclassi-
fied refers to the fact {hat
each volume of the 47 vol-
umes in ¢uestion which the
Court assumed (Transcript,
pp. 171-172) were in the ap-
pellees’ possession, bore the
classification top sceret as
required by Section 3(c).

But to have seperated the
various pages from the vol-
umes in question as the

court suggests would have

reduced the 47 volumes to
the thousands of extrancous
pages from which it was
originally produced. All of
the extrancous pages which
were unclassified arve and

remain unclassified, and are

in the public domam or
freely available under the
Freedom of Information Act
to any citizen desiring them.
The volumes obviously only
have news value in their
compiled state, and in their
compiled state were  re-
quired under Section 3(c) to
be classified top sccret. The
problem to which the court
alluded was occasioned by
the theft of the volumes in
their compiled state. Had
the government anticipated
or been given notice of the
theft it would have been
quite willing to scparate the
unclassified documents fr om
the classified.

IV.
CONCLUSION

Due to the pressures of
time involved in the prepa-
ration of this memorandum,
the Government has ad
dressed itself primarily to
those points which, in our
view, constitute grounds for
the reversal of the District
Court’s decision. A more
complete statement of ihe
Government’s position with
respect to the questions of
law presented by this appeal
is contained in the Memo-
randum in Support of 1*lain-’
tiff’s Motlon for a prelimi-
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its entirety and incorporates
herein by reference. . ¢ .

In sum, "we submit that
the District Court clearly
abused its descretion in not
preliminarily enjoining the
publication of the docu-
ments pending the ultimate’

resolution-—based upon a

fully developed record-—of

the substantial and impor-

tant ~ constitutional issues
presented by this case. In
this regard, it is important

" to bear in mind that, putting

the public injury that will:
result from publication of
the documents to onc side;
there is a plain public infer-
est in obtaining -a definite
resolution of those guestions
on a full record.” Unless,
however, a preliminary in-
junction issuecs, the action
will become moot at this
interlocutory stage. For this

reason as well, the Comrt;

below should be directed to

enter the injunction,
Respectfully submitted,

U.S. Department of Justice
Attorneys for Plaintiff
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